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State Corporation Commission’s logic it would entitled to treat those profits as if they had

i

been earned through telephone service.

The Constitution does ﬁot tqlerate such fictions. In Brooks-Scanlon Co. v. Railroad
. Comm’n, 251 U.S. 396, 399 (1920) (Holmes, J.), for example, the Supreme Court held that

a State could not consider the profits earned by an affiliated sawmill and lumber business in

regulating a railroad’s operation. In Chesapeake & Potomac Tel. & Tel. Co. v. Manning,

186 U.S. 238 (1902), the Court held that Congress could not impute the earnings of a private

communications system operated by a regulated telephone company in the District of
Columbia, to regulated operations for the purpose of reducing rates for regulated service:
It appears that some portion of the defendant’s business is of a purely private
nature . . . and as to such business Congress could not, if it would, prescribe

what would be charged therefor. So, in an inquiry into the reasonableness of

the charges imposed by Congress, i
m such priv hone system from consideration.

Id. at 249 (emphasis added). .

Similarly, in Northern P. R. Co. v. North Dakota ex rel. McCue, 236 U.S. 585

(1915), the Supreme Court rejected the suggestion that a railroad’s freight rates could be
calculated by profits eammed by passenger traffic. When “the state has segregated a
commodity, or a class of traffic, and has attempted to compel the carrier to transport it at
a loss or without substantial compensation, even though the entire traffic to which the rate
is applied is taken into account,” “the presumption of reasonableness is rebutted,” and the
regulation is invalid. Id. at 599. Otherwise, the state could “set apart a commodity or a
special class of traffic and impose upon it any rate it pleases, provided only that the return

from the entire intrastate business is adequate.” ]Id. Accordingly, the Court concluded:
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The constitutional guaranty protects the carrier from arbitrary action and frpm
the appropriation of its property to public purposes outside the undertaking
assumed; and where it is established that a commodity, or a class of traffic,
has been segregated and a rate imposed which would compel the carrier to.
transport it for less than the proper cost of ransportation, or virtually at cost,
and thus the carrier would be denied a reasonable reward for its service after
taking into account the entire traffic to which the rate applies, it must be
concluded that the state has exceeded its authority.

Id. at 604." |

This principle is particularly salient in light of the emergence of competition in both
Yellow Pages and local telephone markets. The Telecommunications Act of 1996 preempts
any state or local law that prohibits or has the effect of prohibiting entry into local telephone
markets. 47 U.S.C. § 253(a). The 1996 Act also imposes affirmative obligations on
incumbent local telephone companies in order to assist other telecommunications carriers in
competing against incumbent providers. These affirmative obligations include requirements
that incumbents sell elements and features of their networks at regulated prices and furnish
some of such elements and features at no charge. See 47 U.S.C. §§ 251(b), (¢), 259(a).
The Federal Communications Commission has explained that, “[r]ather than shielding

telephone companies from competition, the 1996 Act requires telephone companies to open

their networks to competition.” Implementation of the Local Competition Provisions of the

" See also Norfolk & Western Ry, Co. v. Conley, 236 U.S. 605, 609 (1915) (“the state may not

select a commodity or class of traffic. and instead of fixing what may be deemed to be reasonable
compensation for its carriage, compel the carrier to transport it either at less than cost;, or for a

compensation that is merely nominal™); Chicago and North Western Transp. Co. v. United States, 678

F.2d 665, 668 (7th Cir. 1982) (Posner, now C.J.) (reaffirming Brooks-Scanlon and explaining that “{tJhe

government may not force a railroad to operate a line at a loss™); El Paso Elec. Co. v. Federal Energy
Regulatory Comm’n, 667 F.2d 462, 468 (5th Cir. 1982) (“with respect to ratemaking, each jurisdiction

or class of customers should pay its own way.”).
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Telecommunications Act of 1996, CC Docket No. 96-98, First Report and Order, FCC 96-

325 (released Aug. 8, 1996) (“Local Competition Order™) { l.‘

The emergence of compétition highlights the constitutional problems with imputation.
The FCC has explained that “[i]t is widely recognized that, because a competitive market
drives prices to cost, a system of charges which includes non-cost based components is
inherently unstable and unsustainable.” Locai Competition Order § 8. “Where competition
prevails, a firm cannot compensate itself for losses on one venture by raising prices on other
lines ofA business; if it tried to do so, competitors could profitably capture the business.”

Associated Gas Distributors v. FERC, 824 F.2d 981, 1034 (D.C. Cir. 1987).

Accordingly, imputing Yellow Pages revenue to regulated telephone service violates

the Fifth and Fourteenth Amendment.
CONCLUSION

For all these reasons, plaintiffs’ motion for summary judgment should be granted.

LAURENCE H. TRIBE
1575 Massachusetts Avenue
Cambridge, MA 02138
(617) 495-4621

ROBERT L. CONNELLY, JR.
NORTON CUTLER

U S WEST, INC.

1801 California Street, Suite 5100
Denver, CO 80202

(303) 672-2700
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Atlanta, GA 30334

Fred Williamson & Associates, Inc.
Suite 200

2921 East 91st Street

Tulsa, OK 74137-3300

James Rowe

Alaska Telephone Association
Suite 304

4341 B Street

Anchorage, AK 99503

Bridget L. Lamont

Illinois State Library

300 South Second Street
Springfield, IL 62701-1796

Barbara Simons

Association for Computing Machinery
Suite 301

666 Pennsylvania Avenue, S.E.
Washington, DC 20003

Cynthia Miller

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL. 32399-0850

Mark J. Golden

Robert L. Hoggarth

Robert R. Cohen

Personal Communications Industry
Association

Suite 700

500 Montgomery Street

Alexandria, VA 22314-1561

Michael J. Shortley, II1
Frontier Corporation

180 South Clinton Avenue
Rochester, NY 14646

Randall M. Johnson

Marquette County Health Department
184 U.S. 41 Highway

Negaunee, MI 49866-9671

Caroline Ford

Gerald Ackerman

University of Nevada School of Medicine
Savitt Medical Building/150

Reno, NV 89557-0046



Phoebe Forsythe Isales

Puerto Rico Telecommunication
Suite 439

Calle Juan Calaf #400

San Juan, PR 00918-9903

Bruce Hagen

Susan E. Wefald

Leo M. Reinbold

North Dakota Department of Health
600 East Boulevard Avenue
Bismarck, ND 58505-0200

Gary L. Mann

IXC Communications, Inc.
Suite 700

98 San Jacinto

Austin, TX 78701

Robert K. Lock, Jr.

The Competitive Strategies Group, Ltd.
Suite 630

70 East Lake Street

Chicago, IL 60601

Jeffrey S. Hops

Alliance for Community Media
Suite 806

666 11th Street, N.W.
Washington, DC 20001

Tim Best

John C. Belland

Sam Orth

The Ohio Department of Education
1320 Arthur E. Adams Drive
Columbus, OH 43221

Richard D. Gray VA RURAL TELCO'S
Hunton & Williams

951 East Bryd Street

Richmond, VA 23219

Matthew Lampe

City of Seattle, Department of
Administrative Services

12th Floor-Alaska Building

618 Second Avenue

Seattle, WA 98104-2214

Brian O’Connor

Aerial Communications, Inc.
Suite 1100

8410 West Bryn Mawr Avenue
Chicago, IL 60631

James N. Horwood AFCM
Spiegel & McDiarmid

Suite 1100

1350 New York Avenue, N.W.

Washington, DC 20005



Carolyn C. Hill

ALLTEL Service Corporation
Suite 220

655 15th Street, N.W.
Washington, DC 20005

Paula A. Jameson

Ann Zedd

Public Broadcasting Service
1320 Braddock Place
Alexandria, VA 22314-1698

Cheryl A. Beversdorf

Association of State and Territorial
Health Officials

Suite 200

415 Second Street, N.E.

Washington, DC 20002

Jonathan D. Blake

Gerard J. Waldron

Covington & Burling

1201 Pennsylvania Avenue, N.W.
POB 7566

Washington, DC 20044

(2 Copies)

Dave Ecret

Office of the Governor for the Commonwealth

of the Northern Mariana Islands
Capitol Hill
Saipan, MP/USA 96950

American Public Health Association
1015 15th Street, N.W.
Washington, DC 20005-2605

Marilyn Mohrman-Gillis

Lonna M. Thompson

Association of America’s Public
Television Studios

Suite 200

1350 Connecticut Avenue, N.W.

Washington, DC 20036

J. D. Marple

Business Software Alliance
Suite 700

1150 18th Street, N.W,
Washington, DC 20036

Carl K. Oshiro

Markham & Oshiro

Suite 2540

100 First Street

San Francisco, CA 94105

Thomas K. Crowe

Law Offices of Thomas K. Crowe, PC
Suite 800

2300 M Street, N.W.

Washington, DC 20037

CA SMA



Ronald J. Binz

Debra R. Berlyn

John Windhausen, Jr.
Competition Policy Institute
Suite 310

1156 15th Street, N.-W.
Washington, DC 20005

Nicholas P. Miller

William Malone

Matthew C. Ames

Miller & Van Eaton, PLLC
Suite 400

1225 19th Street, N.-W.
Washington, DC 20036-2420

Frank C. Torres, I11

Washington Liaison Office of the
Governor of Guam

444 North Capital Street

Washington, DC 20001

Robert K. Simpson

Department of Administrative Services
Suite 1402 West

200 Piedmont Avenue

Atlanta, GA 30334-5540

Thomas J. Keller LCRA
Kathy D. Smith ORION
Verner, Liipfert, Bernhard
McPherson & Hand, Chtd.
Suite 700
901 15th Street, N.W.
Washington, DC 20005
(2 Copies)

Dena G. Stoner

Council for Educational Development
and Research

Suite 601

2000 L Street, N.W.

Washington, DC 20036

Robert F. Kelley, Jr.

Office of the Governor of Guam
POB 2950

Agana, Guam 96910

Veronica M. Ahern GUMA TA
Nixon, Hartgrove, Devans & Doyle, LLP
Suite 700

One Thomas Circle, N.-W.

Washington, DC 20005

James T. Roche

Keystone Communications Corporation
Suite 880

400 North Capitol Street, N.-W.
Washington, DC 20001

Robert C. Maier

Massachusetts Board of Library
Commissioners

648 Beacon Street

Boston, MA 02215



